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_ The case was argued by Brown and Nash . 


Taytor, Chief Justice, delivered the opinies of 
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Tarx0r, Chief Justice, delivered the opinion of 


Court: | 
The law, proceeding upon “oun the valay thet tha best evil 
lene, the nature of the thing incapable of all be Be 
‘duced, requires the person who ought to have the 
aes decd, to exhibit it tothe Court, in the neces 
sary deduction of his title ; and in such case, & copy from 
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This was proved to be in nueneuaaid i 
fendant. In August 1808, the Defendant sold the To- 
hacco note, to Dudley Clanton, of the County’of War- 
ron, at the price of $4 per cwt. and on the 25th Decem- 

- bacco being sold upon a short credit. The Plaintiff pro- 
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Jobnston, of Petersburg, was read in evidence, which 
on.the ist. day. of April, 1808, Benjamin 

* gine ant, came to his storein Petersbarg, 
anc wan asked by him, i he had sold the Hogshead of 
, ‘his negro had brought down some time 
‘which was inspected at Cedar Point Ware: 
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aiter” some: conversntion, Kimble: to se } 
take 19s. per city sayin he would. Ke 


Tobacco for himself, and his wot 
The ane ee as was J 
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cbed ov 33 oosede'T Roel biog 
ing feces, the, Piaiati T insisted. th 
he was entitled ayerdict for. the di ree e betw 
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understanding of the parties, be was to have.nothin 
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for the Tobacco, at 19s. (under ..pretence 
for'that price) and afterwards sold for 248. s 
gained 58. iniéuch hundred weights: mat 35 fen oj 
But itiis attempted.to be. inf : 
that the Defendant was unable to se b the Bi 
pte hes ms 198..0n | 
substituted one of his own Hogs! hat, w 
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at 248, per cwt.,the Plaintiff sb eld n to 
dant 1s.,per ewt, rating the Tabacco at 188. the pr 
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ca Where an absolute deed is made, parol evidence is not admissible to 
ve that the deed was made under any special trust, and that a 
: consideration was not paid. 


naive ensintiita Dieih niihiid tis dhe, in 
the'year 1782, conveyed by deed, a slave to Shadrack — 
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Dickenson, which deed, on ite’ norted 
solute, and made fora valaable:c pra 
ia truth, scted vu me a ' 


wikkedeon David, and uniéian 


iat the slave-shodlid be conteybd: and deli rth a 
vid, or to such person as he shoutd a say i 8 
bang re rhe oration weep 


that the 
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the said slave’ to'‘him ; of which assignment, ad 
had notice, but refused to give up the pr ibe 
ingehis ear per ol ee. PET vale 


yc a ee evar a 
sideration to have been paid; and all r 
Court was, whether parol. evidence’ 
par epee tunrahae 7 
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. of opinion that this case is eee 
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or naa’ Ro neneycl eer 
ontann in 1807, ngatant! Defendants:t 

i amount of assets then on hand); and afterwards 
Greenlee obtained a judgment for £280 ; and about 
‘same-time a suit instituted by Defendant's testator, 
against one Davidson, was dismissed agreeably’ to a 


) compromise made in the life time of Defendant's testa- 


tor. At the time of Greenice’s judgment no assets/ were 
eg a dn a2 me mae pm 
the Jury. Greenlee sued out a scire facias against 

at law, to subject the real estate, and ‘that sci. 
pending, the Plaintiff in this case, Miller, 

suit; to which the Defendant. pleaded— 
sale apy en &c.”? And as- 


' sets to'the ‘amount of £94 83.-Sd. havirig come to the 


hands, a question arose and was sent to this 
Court, how these assets were to be disposed of ; wheth- 


 é Greenles’s judgment created any lien upon them, or 


they were to be applied to the payment of the costs in 
the case of Defendant’s testator against Davidson, or 
were liable to the recovery of ‘the Plaintiff in this case. 


Hatt, Judge, delivered the | opinion of the Court : 


It is clear that Greenlee’s judgment is no lien upon 
the assets which have come to the hands of Defendants 
since that judgment was obtained. It would be dificult 
to devise a process by which they could be reached ; for 
Greenlee, after the plea of “fully administered” was 

Vox. HT. 36 - 
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Juwe 1813. found agsinst him, made his mabey Sars. wi a 
—.” the real estate, by siguing judgment andsuing 


Mille 
/ a fa. against the heirs at law, agreeably to the ¢ 


Spencer. of the wet of 1784, ch. rt.~ Bad Greenlee init 
rely upon assets to-be received by the” Defénc 
seqnent to the time.of obtaining his jiemenis 
to have taken a judgment quando acciderunt in V 
case a sci. fa. might have issued conformably t 
that would have reached the assets'‘in question, 64 
R. 1, 2—Saunder’s Rep..217.) But no such p cess 
issue from the jadgment as it stands. ‘This: judge 
then cannot stand in the way of the Plaintiff . («4 
As to the costs duc upon the dismission of the, 
against Davidson,‘ they must be’ considered asa. 
due by the Defendant’s testator, because that dism 
took placetin consequence of an agreement by nal 
and the Defendants only acted in conformity wit h. 
agreement. Tliey arc, therefore, entitled to. ret 
the amount of their costs, although an execution; 
have issued against them for the costs, before the as 
came to hand, and the Sheriff may have 
execution, nulla bona. Yet the interested i 
execution, is not preeluded from suing another ex 
at a subsequent time. The assets in question must M 
fore be applied, in the first "place, to the 4 nt 
these costs ; and in the second place, to the ; 
as faras they wilt 8 of the Puta ejaligeieonen 
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| Bid son Jona 1813. 
5h Metso Reding ? | 
ae “Pe "the consent. zule be general or ° 
| gorse the Plaintiff is bound to prove the Defendant 
weer” vestkalsitemgw treo? gansta) 
Mthe Defendant nefther claims the land nor has the possédsion of it, 
_ fhe mayventer 4 disclaimer, when, called upon to plead. And if he 
Pe eect upon a view of the declaration, whether he 
+ of the lands claimed by the Plaintiff, he may enter 
F the coision Wile, and sled bate lesve to diaclaim’ if he dhoald 
: pres pxd ended er eanit, whee 
te Met 


_ The only question ; submitted to the Court in this case 
‘was, whether the lessor of’ the Plaintiff in ejectment is 
-,. hound to. prove the defendant in possession of the pre- 
mises which he secks to recover, although the Defendant 
‘has entered into the common consent rule to confess 
lease, entry aud ouster. 


HeNpeRsoy, Judge, delivered the opinion of the Court: 


The operation ot the consent rule raises the doubt. in 

_ this case ; for, very clearly without it, the Plaintiff would 
_be,hound to prove the ouster, as a material allegation in. 
his declaration. It becomes, therefore, necessary to 
examine the &xtent of the admissions made by the tenant, 
“by.entering into. the rule, -The confession has never 
ene to acknowledge that which is the substance. 
the action ; as when the Plaintiff’s entry is necessary 

to complete his title, as an entry to avoid a fine or the 
like ; thore an actual entry must be shewn.. The ouster 
confesses an expulsion from sowe lands, but whether 
‘they are the lands mentioned i in the declaration, or those _ 

ie which are in the Defendant's: possession, freates the dif- 
,. Taking the whole record together, it would scem that 
_Ahey are , the latter. The Plaintiff, either by name or , 
boundary, gives a description in his declaration of the 
an sued for. This declaration 9 causes to be served 
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Jost 1813. on the tenant in possession ; 3 for none bit the tenant or ro 


Alb; ts) 


Reamg. 


nis landlord can be. made Defendant. This isyein 
stance, saying to the tenant, that you are in 

of the lands described in the declaration ; that’ 
description 1 may have given of them, either a neo 
houndary, they are the same lands that you possess, @j 
which the tenant confesses that he ousted the Plaintiff¢ 
the lands, and relies on his title as A mh ge 

it appear at the trial, that the Defendant’s | 

did not interfere with the Plaintiff's claim, it is | 

that the mischief should ‘ve borne by the Plaintif - 
has misted the Defendant, rather than bf the Defentla 
who has trasted to the Plaintiffs assertion. Shot 
be otherwise, yet the Defendant would be compelléd {6 
cide at his peril, whether the lands described in ¢ 
claration are those possessed by im, although he 

so by the Plaintiff; and this too, where the 
describes by artificial boundaries, the beginning and 
tent of which may be entirely unknown fo the De 
ant. The. practice of disclaimer shews the difficult 
whith the Defendant was driven; bat this’ 

remedy too far. By this means, an action comiiém 
on proper grounds would be defeated, by disclaimi s 
very lands which were the cause principatty of the 

and defending as to others to'which his title was gi 
Or if the Plaintiff, after the disclaimer, should di 
his suit, he must pay the Delendant his co’ts.” 

if the’ tenant had declined to defend, there 

costs due to the casual ejectér, but only the” Pla 


‘own costs to be paid. Nor can the Court so +Heifit 


disclaimer as not to produce this inquiry, a8 some'hal 
alledged, by preventing the Defendant from disclaith 
lands which he had possessed ; for the Court has 

per made of ascertaining this fact; and” to se td 
preliminary point, if it had, would increase Viti; 
and delay, and. incur unnecessary expense. A 6 
practice would also enable two designing men‘ 
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OF NORTH-CAROLINA. 485 
tert the action of ej tment to the means of Joms 1813. 
| . ee n-of lands, wiihout making the actual ae 
nant Fctontand or apprising him of the suit, For x — 
p wegen we think, in all: Cases, whether the consent Beding. 
rule be 1 or special, the Plaintiff is bound to prove 
the ‘possession of the Defendant. In the ease in 7 Term 
_ Rep. 327, the question was fully considered, and the una- 
nimous opinion of the Coart given of the law, as hére 
"Idid down. The-case in Willson, 220, is also ain’ autho- 
, although in that case the landlord defended, for he 
ceyfainly was placed in his tenant’s situation. 


.  Taxtor, Chitf-Justice, contra.— With the utmost rés- 
_ pect for the opinion of my brethren, I cannot consent to 
innovate upon a long established rule of practice, with- 

oit beipg convinced that it is intonvenient or mischie- 
vous in the observance ; but IT have never had occasion 
to remark, that the present mode of practice in this 
State was productive of any ill effect. That the prac- 
tice should be different in England, I readily admit; 
because the custom there of drawing declarations in very 
_ general.terms, is not calculated to apprise'the Defendant 
of the particalar lands demanded. As the Judges in 
» that country observe, the declaration communicates but 
little intelligence to the Defendant. if he happen to be 
__ in possession of any land falling within the Declaration 
_ he must defend in order to preserve his own rights. In 
the very \case cited from 7 Term Rep. $27, the declara- 
tion was for 30 acres of land, 20 acres of m w, and 
acres of pasture, within a certain parish, so that if the 
fendant had any land of that description within the parish, 
he must defend, in order to preserve it. But the custofr here 
of describing with liberal exactness, the boundaries of the” 
-Jand claimed, leaves nothing for the Defendant to doubt 
about ; or, if he should doubt, a survey may be had to. 
inform him, whether he claims the lanid sued for. if 
is satisfied at the first. view of the declaration, that 
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Jpwz 1813, neither possesses the land, nor claims ari 
‘may enter a disclaimer, When, called upon to 
mer nein unable to decide, upon reading the declaratic 

Cooper. nay enter into the common, rule, and also haye leave to 
disclaim, if he should afterwards discover, upon a. ir. 
vey, that heought to do so, It has appeared to me tf hat + 
Defendants were perfectly protected, by the practice ol t. 
disclaimers, and that no injury could arise to either 
party, under the disposition. constantly manifested =u 
the Courts, to consider the fictions of ejectment as witha 
in their control, and unfettered by any technical strict 
ness that would frustrate the equitable purpose of brifiE- 
ing. forward the real right. and title of the parties. . t 
by any fraudulent connivance between two persons 
third. were. turned .out of possession, I ame’ 
would.be reinstated. instantly upon the Court’s being 
apprised of such an abuse of the process of the law. 
brother Locks, directs me to signify his unwillir : 
to alter the practice ; but as a majority of the Co art: 
think differently, the-rale for a new. trial is, disch: 


To an action of debt on a bond, the Defendant pleaded ghat it -w * 
. given for an illegal consideration ; and on the trial offered to prove. : 
that the was given in consideration of compounding a : 

for a felony. lie vides Hejected Weemise the piel ™ 
too indefini apprise the Plaintiff of the particular Wlegal : 
der tion, ittended to be relied upon, ~~ ee 

Butupon an affidavit filed, that. the Defendant, hd insraced hi 
, counsel to defend the snit upon the that the bond was gi a 
Ea Gtew an Bikey, lesre was given to the Defeat 6 aim 

ey ag 


Bhs was an. action of. debt ppg pet hei 
-- Fhe Defendant pleaded “that it was given for.an illegal, 
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ap 
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of compounding a prosecution for a rape.’ This was op- 


posed. on the ground, that the Defendant’s plea was nat Cooper. 


sufficiently special for such.evidence to be received. This 

- point was rescued by the Court. ‘The Defendant ob- 

+ tained a rule on the Plaintiff to shew cause, why he 

_shoald not be perinitted to adda Special plea, upon-an 

* afifdavit made by him, that he had instructed his coun- 

~ seb in the county court, to defend ‘the suit on the .geound 
bend was given to compound a felony. 

‘wo quéstions were sent to this Court:  18t. Wiieth- 
we defendant could give evidence of compounding a 
prosecution for a rape, under the plea of « illegal. consi- 
deration:”’ and 2d. Whether upon the affidavit filed, the 


_ Defendant should Rperenni.conteh mcqunlaifion, 


aad ae upon what terms. - ‘ 
iti Cite raat, acanvdetit the opinion of te 


ai Se of illegal consideration,” ‘fhade 


: gn the docket, is entirely too indefinite to _apprise the 


Piaintiffof the point on which 1 nt actually. re- 





_ died. Of the num gal considerations for which 
 &% bond may be given, it, would be highly inreasonable 
fi Ao expect, hat in every instance, the Plaintiff should 





understand that one precisely, which the. dant in- 
tended to urge, when ‘he entered his plea. - having 
guessed rightly, and summoned witnesses to. n the 
intended defence, what should prevent the Defendant 
from afterwards shifting his ground, and setting up some 
other objection to the bond, which the Plaintiff may be 






altogether unprepared to repel? But upon looking: into 


the affidavit filed in the case, the Court are of opinion 
that the Defendant onght to have leave. to amend. the 
‘pleas and’ as he instructed his penned in dune season, 
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Juss 1818. what was the nature of his defence, ther 
“cause seems to require that the dntaipest 


Ny made without costs, 
Farmer. . rf 
' 


Page } 
v. 
Farmer. J 


In an action of debt on a penal statute, the writ called upon 


fendant “to rerider to the Plaintiff the sum of 
under an act of the General Assembly to him, <n 


he unjustly detains, to his damage, &e.” Held that ‘this 
substantially in the dedet and detinet. 


This was an action of debt on a penal statutes and 
ter verdict, it was moved in arrest of judgment, 
writ was not in the debet and detinet, but in the « 
only. The writ called upon Farmer.to answer Say 
plea “ that he render to him the sum of fifty 
under an act of the General Assembly to him, and \ 
from him be anjustly detains to his damage, &c.” T 
Plaintiff contended that the Court must necessarily 
judge from the phraseology of the writ, that the act 
was in the debet and detinet, was therefore . 
action as the defendant contended should be bre 
and it was submitted to this Court, whetlltr this | 
Pats debet and detinet, or detinct only. tae 


Tarype Chief Justice, delivered the opinion o 
Eee enane paren nay, te ost 
whether a vicious writ can be taken advantage of 
verdict ; or whether the statutes of jeofails extend to at 
tions upon penal statutes. pps rye ans 
which presents itself to the Court as the just and 
sary one, and derived from the unavoidable ii 





“sy ye NOBTELEARQLANA 9 
it aywrit.in, the debet, and. de 
sme nan & 


oui sc amcoaal Watle hoo artes apie or 
ou om of ey etl 26 owleseds ote PE. 1) 
ee oly fcildetes et oarib 


F others’ 
i 
® Glasgow and others. 1: © 
73 te 


° ve oo ep binder Doe & 

A agrees with B at a Sheriff’s sale, to bid off the p sold,, I Bo 

B. He bids it off, and takes a conveyance to hi then Lf ‘ 
” fuses to convey to B. As B is not privy to the conveyance, he is 


not bound by it ; and he may produce parol evidence to prove the hd Sy if 
agreement between A and himeelf. headin Bee 


“The bill charged, that William Sheppard, the father of Aym 
complainant, being considerably indebted, with a 
to make payment, came to an agreement with B.- 
» to convey to him a tract of land ; for which B. 
“VOL. If. $7 


Ati diwaw 
14v¥2 i re 
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Juxx 1613. Sheppard was to convey "to W. Shejiplitd: two” Gthgp” 
Sean tracts, of inferior valud by £800 ; tu’ rome 
v. ference; B.'Stieppard ‘was to pay" dit all The debts, 
Cus. indemnify’ We Sheppard’ tron thé.’ "Tie 
the agreement, W. Sheppard d 

tors obtained judgment and‘ took  oiit ex 

was levied on ere ppa 

Fitieding Ws Matiets AP NARESS : chert 

at £133, for the benefit of | 

an absolute bill ‘of site’ from thi’ Sheriff to | 


entered into, which was to purchase the property fo 
complainants, took an absolute deed to himself. ~ 
were not privy to that deed, and of course not | 

it. They are therefore at liberty to produce parol 
dence to establish the nigitS oe. 


| Se 


tr ~~ yrérgen fo 





ih Ea at 
lpme NORTH-CAROLINA. ” 
ca Je hen’ ‘thinset “I adi 


5 nomen 9; ~— 


From Johnston, 
word Fae: <n ol cor 


ie di et 
raat co waranty 


fama. bn abe pute Sebtinboatenty say he 
the hands of the next of kin, although the Administra 

Pi rtd mae fhe met tna debt’ amounts to. - 
settlement of an ‘Accounts, a certain 
I ie sinh lis:left in His fidnds to pay a debt, as to the next of kin, that 
4 pap eer aiaapinyn caeg i ng and his 
| securities are not liable if suit has bee: brought 
ito Pera dee car ber a cokes ced at the 
oie r P ‘ on ditor has purchased the property sold, by 
" gdngon! wisi ‘execution is returned * satisfied ;” although 
may 


are Ee ee ae, 


Tartan Seas ast Wate sauiteatie and ais: 
ributees of the estate of William Farmer, deceased, 
g, that/William Farmer being indebted to John 
| ee erlang Beaman Niet pe tion 
estate was granted to Benjamin Farmer, who was 
ent recovered. Execution 
of th “intestate in the hands of > 
acpi at mrensl 
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Jowd 1995: the Administrator's bond for the balanoe 6 


~~ consequence of witieti, t Sheriff returtied 
Limon Ws stinted.” Not long anaPWaidas the Nee 


Farmer. whom the.said negroes ha dean: delivery 
sion of them, and complainant? 
cbUM not recover’ them, "ai'the title oo: 
by the dale; awd his :‘remedy “at Taw being eing 
debt, he charged that other. ee oe 
the Administrator, ithe proceeds’ of whiclt ti 
exhausted by the’ payment of the: intestate’s. 
pHiyed for‘ail accotint Of dis wale, capt 
himself of any. ‘residue that might be in t 
tors hands 3 and-as to the next of teiny: 
they: night be decreed to pay the’ e 
L oF thiete” ‘being’ tpi. of 
of their intestate... rhe 89 
The distributees, gt ne ot that in the's se 
es saree accounts ‘of the estate of Thiat 
net, deceased, the Administrator t ‘Credi 
pt amount of the complainar 3 
him, and that the residue anly-of" their i 
had been ‘distributed: among Sealy mo 
dedueted.) And*some of the distributees;-tn 
swer “insisted, that by the finding of the Jury it 
ed, that when complainant recovered his judgment 
the Administrator, there, were assets sufficient in 
ari ymca hans Jo diagharen salt eprint? 
that he gave security for his. r 
pli remedy, if he soenseiiehoa ohare 
“eee isa and Ms ssi payee 
ourt uity Jobnston county, u al 
ing the bill, Athos pleas, Ke, decreed, that th 
fendants, should pay to. complainant £281 19s. 4 im 
that each party should pay his own costs... | | 
decree the D appealed to this Court. ' oes 


was argued by D. Cameron and Gastow, for the con a 
ant, aud by Seawell. and Browne, for the, Dofendayt, 





Ta J U@F NORTH-CAROLINA. ; 
cunehanenatihe: san esa, Pa | 
- 19 etind ‘tie Defendants 


406.9 P, Wins 
on, ienndnnn baie nip a as sa fn oh te git 
Ee aera 0h alti dip ly ave? wit ' 

| Rasmloige,deivered the opal of te Colt ot 
ay neers tne t nint 
to si 
LA conan econ" wpe a se 


ete or i ipli d a2 i 
oh awl: set There 8 no com.” 
‘any ofié'to purchase ; but he who: pleases to 
: sr try a a tad title. 5 ira 


' ‘his’ matiby” buck 
chased a bad title?’ Andican it make any 

} the -parehaser was the Plaintift in the execution? ‘He 
had the liberty of bidding,y but when fie purchased ‘he’ 
| ptodth igthe: sane situation witha stranger.” He was 
a _ ertditer-and parchiser both ; in which of these capacities 

x. dees tie comie\into the: Court 2 “As creditor, it is said. 
then, that a stranger had “purchased and paid 
: through the! Sheriff to the Plaintiff, the Plain- 
- pitif-would have no ‘claim either atlaw or in equity ; his - 
 pelaine would be satisfied, and he would rest satisfied, but 
" Pr onprtrnni mre Pecieteriimacing ah vemthanae 


: ! a > asi vmailen> 
98 BS Esp. Rep. 112 ;) and cases of implied assumpsits do - 
* not contradict the rule. If’ one peron pay therdébt of - 
another, merely because he chooses to do it, tie cannot 
recover the amount so paid from the debtor. Nor isthe: 
cade different, if he voluntarily purctiase a bad title'at a 
- Sheriff’s sale, ‘and thereby discharges it. ‘The ‘law in’ 





pres GASES IN, THE SUPREME, gouRT 
Ju 1813. suoh case will not imply ap ig ag 


Thien Vi of contract between the — 
the complainant in wot entiih to the relief he asks... 
Farmer. But if complainant be entitled to recover, whe 
to pay the debt? In common cases the. 
ought to pay ;. but if he has delivered the pr 
to the next of kin, or if, as in the present. ‘oan 
delivered over part and Lioupclay ay oar g i 
to pay the debt, the property. ef en 
hands of the next of kin, although th 
wasted more. of the assets: than the debts, 
But in the, present, case, the Administrator. st 
very different grouttds.. He had a demand at; 1 
at law that. demand has been see Ni 
the Court to-ask a.fevor. The equity. of: 
be examined, | as well as the equity af, the De 
okjectionss, What are they ? They state that this 
was paid to, or left in, the. bands of the 
for the purpose of paying this debt, . As to 
it is paid; the Administrator was the proper 
receive, it from them, and they have ,fully.paid 4 
thoagh the complainant never received it. _ ‘Woaned 
Jed to inquire whe was in fault? and.the answer 
Administrator, and be is insolvent, The next questi 
Ought not his securities. to pay it? They. t 
his faithful administration of the estate, in which he bai 
failed, and of course it would seem that they are wer 
able. But it is said that they are exonerated at | 
that-equity will onerate them. — Admitting that to be 
cafe, it has been brought about by the conduct, =~ 
complainant himself, by bidding at the Sheriff's ey 


Len nea sa : 
account. crore equal equity, ey 





x Shin “the af 
F jet Sle to pli co had omen Ha ann 
ny sabe Ar beanenn rata Z a's 
ch. 88; ace. 3, enacts, that when heirs or devistes 
itch echelon np emwton eater 
Adee acon brug or proces sed ot agit them, hey eal 
ght. to the, value of the/land gold ©) fyi 00 


eet ester ¥ tb oe 
po} before ec, fend a8 ngt in 
a SE ORY ee 


isons $e widest Sg auutalt 
-Idebestiesettia ex tavintt, inled' they have legally passed: into 
oe rset ¢eebbo als Shs Ww eh:6 rt “a th 
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‘“Juyn 181% estate devised tp him had descended. apon | 
“Se. cht law, the said | and Judith 5 ; 
ee Was lao deail, and that the estate devised to him had de : 
—_— scended upon his heirs at'4aw, the'said Polly’and Sallys 
and praying judgment of execution for Spare 
costs, against the Ig inten orn 5 ae 
ed as aforesaid. creer! Buk teky Faloe’ Gt we 
ee Upon the sapuitind of Ale prteees; win 
Fadith Wale, Salty Wade and*Potty Wade, 
their guardian, and pleaded several pleas, ars ter 
withdvew them, and judgment wasentered. 
as. well:as. Thomas: Vining andy 15 toy! de 
upon condition hata 8 att 
ep Ae fag hash char} 8 a 
weal shee Shera thor tban a 
rived by So nceoes pair ainannmoted ‘ 
der, or beens pak cn va = , 
© Jéshua’ appeared tor” 
dees of Thotnis Wade the elder, aad pleaded, n 


\ lee) 


by devise on the day of the scix,fie purchaseds”? 
tift’s testator replied, “that lands were ; 
ab Moy trp di 

joined, by demurrer. ort bee 


Ban wt ns geet th 
tsceded nthe hd te 
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it to. point out. the lands that have descendetl. Jows 1813. 


Sci, fa.,to, issneagainst the heirs,.to “oo 
why execation, ohepld set: leotn,otrsinnt, thn 


2 ony Rh inthe — | 
| &c2’  Phevact of 1789, ch. 39, sec, 5, de- 


em that “* where an heir or devisee shall be liable fo 


__- “pay, the. debt of an ancestor or,testator, and shall sell, 
es *s yor make over the land which makes them liable to 
a. » before action brought ‘or, process, sued out 
~~ “qgainst them, such heir or, devisce shall be answerable 
“ ersuch debt to the value of such land so sold, &c.” Under 
this act, where it appears that the lands have been bona 
fide scld by the heir or devisee, before - sued out, 
the debt for which the land would have 1 otherwise 
liable, becomes their own debt, and. judgment must be 
entered against them, as if sued at common law, and they 
. had omitted to point out the lands descended. Under 
these two acts,the lands descended or devised, are lia- 
ble to the demands of creditors, except when bona fide 
$a sold, in which case, the heir or devisee is liable in propria 
| p.emmants for the amownt of euch sales, No mischief can 
arise from such a constroction: all lands will be liable 
under such judgment, that ought of right to go in dis- 
_— wharge of an honest debt, due by the ancestor or testator. 
Pore have been bona fide sold before the sci. fa. issued, 
7 "they are not liable; if fraudulently sold, and in point of 
, fact, notin the bands of the heir, or devisee, they are stilj 
nit th demands creditors. If they have been 
: Gi lacie ane ee oe 
; not liable ; nor would they be if 

of the he ir or deviseo ; 


297 


™ 


Wade 





298 CASES IN Tt SUPREME OouRT 


joan 1814! (68 to'them. | Whol execttettitis ised’ én t Platnt 
xy itiust, at their périty Gell stich Tands > 
ee déinadide Pane alt i ee ce 
Stewart eed] dévisedy are'so Haule; antese’ they halve Te 
sed ‘intd other hatids. ’ “Phi” atten) Ha the Dl : 
ant had-nothing by descent iat the thine 
If he ever Had any lavids” by descent ‘oF devise, it” 
been shew either by hit ‘or the Plaiitiff 
“come of them, raf bref 
inent accordingly }' to give Judgment gata the 
for instanté, in Cast of alienation by hit.’ "Phe ait 
replies, that lands tind “been devised, ‘which’ is 
by the plex} if s0, te is entitled to jadgment 2 and ¢: 
tion against them: nanede 


Pa 
- 
. 


“Nelson ine ena ht Ml 
{rmm 6 etna 


Ue 
Stewart. . 


Cattle. Under the a& of 1777; ch. ui he 
proceeding by warrant for tlie recovery of damages oc 

the isrend of desea; chien, Bec. the- epee ‘a ae's 
and freehdlders directed rene eRe A gM 
ltteer 


be Fawfal fan 
aut drain see ch ol 


« ss . 


ee me 


be sufficient or 
by reason of the 


Sehr 





. OF NORTH-CAROLINA, | - 998 
yo heh sinenine tenn 53 


{ pwner of e 
968, cat sto i ay ae al ai 
{ or Hoorn nju ewart: 
Jarisdiction 


q 


cognizance 
gaid, fence. is in. 
such, horges,, cattle, or hogs, 


for such injury 
- ' int ‘is notice of 
i i nt, time 


defence; and, the question. submitted to this 
Genet was, whether in the taxation of costs, the Plaintiff 
be allowed for the attendance of sundry’ witnesses, 


sf ay sap to. eae sth. per 


i * 


yy -* ari prem yl delivered the Ghinlon of the 


oon 


| Theaquestion shesiponieeeiiven Atotherisin eity eth: 
er the report ofthe Justice and freekdlders be conclusiye 


"> upon the parties. . A majority of the Court think that it 
; Soenage an seg have thought proper tv, coufide a 
‘ of, judicial power. to.,the Justice and two Lree- 
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‘Sons 1813." qe! patties! to'it, Oh the legislative red 
rticula als therd may cxist 4 oe hd 
at if called’ tj i to dectare our own; e 
sitate to express’ W wish, that errs particu 
larly, might nidergd ‘a revision, since it | i Mag A 
much from the éotmon law mode of proceed: 
the powers exercised’ ih it may have thie’most 
ous operation. cst it'is a law’ We’ ‘wWuag yi 
and a majority the dit are of oj hat the Pls 
tiff ought to ‘pay for the witnesses ni 
for tlie purpose of Supporting t the certificate of Ja 
tice and frecholders. iG “3 Foc cg: re it Nf 
Hart, Judge, contra.—If the ‘report of the Js 
freeholders be conclusive, it was ealBladley a 
Plaivtiff to summon, witnesses and he to pey @ 
Bai I think the report is not ‘entitled to so mitch ¢ 
nor dal think there ought to be a trial de nove. There 
should be considered so conclusive as to establish a 
mand, and put the Defendant to impeach ft, and¢ho 
it was improperly made. It should be considered as or 
prima facie evidence of a demand.» Itit wore ¢ 
ed as conclusive, te Defendant would be deprive 
property: aneeriel wiarteh weiaer ee 
true,’ if the party‘ fdil to phy whe: @dmages, the” remel 
must be by suit or warraht. Bat what will that avail 
if he be not savin? apart report, a) 
it’ to Be irregular and raf the: 
tended it to We editclasive; they might 
rected the Justiceto issde execution ’ 
‘One thing alone satisfies my-mind’ owt 
lal points out We'way by which the Defend: 
“peal; eerie miparrprasninr S) 
is to sdy“that the parties shail be bound b: 
of the Justice and freeholders, without an op 
‘watngé rian thes Cent et art ve 


a ioenighiatsl tied) wit ar 





ae siete! r To's eck Te, upon & relanding bos 
pri ele te Me om Re oye ec Mg 
| jy die, And that he ABinirator frandulenly and eollivel 


With the Plaintiff, confessed the judgment. 

"The burthen of proof lies op. cigamtonie ee lg 
of the fraud, otherwsse ju nt Pam be rengered sqpinct 

“Gn the bef. fa. 

After a decree on a petition, a ec. fa. may issdé On stilted 
bonds given by distributees ; it is within the spirit of the act giv- 
ing the sci. fa. , — 


This was a sci. fa, upon a refunding bond:igiven by 
the Defendant, to which’ he pleaded, that the judgment 
stated in. the sci..fa. to have been recovered Against the 
Administrator. was not justly due ; and that, the, Admi- 
nistrator fraudulently and in collusion with the Plaintiff, 
suffered the judgment to be entered against him’ by con- 
fession, , To. ari ‘there Was a Bae, ‘and issue 
spinel thereona, it vin vaks aR at 
Boe. 3a of ghandean igt Bic} Jughead 
| a cafecuie Daten aa. 
Af that part of the-plea Lot pap ‘that no debt was 
“due'by the ‘Adtainistrator, .stoad.as a distinct: plea. to 
‘tect. was ‘to: be allowed, it would be incumbent on 
the’ tiff to prove his dethiar i op si “ghey 
having obtained judgment ; th 
atid thist too merely at: the suggestion; of the Defendant, 
which! ought not 40 be-allowed., But when. 
dant, ee nT a TY 
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Tums 1615, ment was fraudulently obtained, he places the burthen 
hr neg of proof on himself, and the j cd ps ain rood, uae 
» till he verifies his plea; upon doing which, je 
vane ought not to be entered against him on the sci. . 
plea appears to be indivisible, and in substance ¢ 
that the judgment against thé Administrator was « 
ed through fraud, and this fact he may substantiate | 
he can. The demurrer should be overruled, ; 

An abjection has been raised in the. argument of i 
case, to the form of the ' process" in ‘this “¢ase, and i it 
contended that a sci. fa. cannot issve from a dec 
petition. Although this objection is not preser by. 
pleadings, the Court have wheat 

* the objection is unfounded. ft is convenient and 
the spirit of the ‘act ’of Assembly, Which gives the sci 
on the bonds of distributees, where ‘their pd 
Nays Generes to them. 


Nichols 


tM fem nerd | 
| Newsom. 7 s 


Sisidesh sh telalath tins ilar utara abelian 
riff’s sale a quhntity of lightwood, set as.a tar-kila, he hes a ; 
rer lamas ric be chy 
Bee TEs herlactue cates bis oar ne ¢ 
all cumbrous articles, such'as corn, fodder; stacks of hay, ke ; bi 
Pham riche saya ep ence at 
ha rare ena 
met iegapteld Serko 
cle there.’ ‘The 

the refusal of the wner to let him gb on the land to 


may neve have touched the i 
_teoh ond epee eu bwin: ad, ip aed a 


-"TWis was ain ction’o€ trover for a quantity of, 
asa tar-kifn oh the Defendant's land, bot ng 


‘orthirfel ” Upon the teinl it appeared; 
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against the Defendant, on dom 
wey nta ined ak ter tan 
vein. wl ety 


cad bur the Kiln as it then stood, which 
ndant refused to grant. ‘The Plaintiff 
demanded the lightwood,and proposed to bring his 
rgd cart it adh the | Pa land ; Whereapon 


¢ ne ra of an’ ac 
- dutt was commenced, thé kiln remained in the same si- 
uation in Which it was when purchased by the, Plaintiff. 
The Plaintiff’ was permitted etn cig 
iwenty pounds, the value of the kiln, with leave to the 
Defendant to have the verdict set aside and a non-suit 
entered, provided the Court should be of opinion ‘the 
_ Plaintiff was not entitled to recover in this action, on 
the foregoing facts, and ¢ on motion of the Deferidant, the 


a case was transmitted to this Court for the opinion of the 
 Sudges: ‘On this case, the Court were divided in opinion: 


: ‘Seawet., Judge.—To support an action of trover, if 
phate lyf pond card yet. te 
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Joxe 1813. upon to surrender, the property, his, al affords - 
. er sumption that he has converted it to hi own ft > fo 
"e,  otherwise he would not refuse, “But this su 
. Newsom. like all others, vanishes when. the chateary appathe J 


dant for permission to dig earth and cover t the kiln th d 
Defendant refuses, and he not being bound to 
permission, it is admitted that this refusal does m 
“amount to a conversion. ‘The Plaintiff then fo 
asks a permission which the law rad already ded ' 
him, and which Defendant could not isbridge or, 8 it 
hold. The Defendant refuses and threatens the E 
tiff with a. suit, in case he should enter upon, his pre 
and take away the lightwood ; and the parties, no d val 
believedithat it was in law necessary to obtain : such 
mission, to prevent the Plaintiff from becoming a tre 
passer. This. menace, it is said, amounts to a 
sion, anil it is the policy of , the law to do eway the 4 
cessity the Plaintiff was reduced to, of taki 
perty at the risque of a suit though — pA Duck | 
However stupid the conduct of the Defendant hath be 
yet when we recollect, that in legal u understanding, ¢ 
version is an act, and that in all instances where # 
words of a party are given in evidence, it is with a vign 
of inferring such act, it would seem irresistibly to & 
low that Where there is clear evidence that no act | 
been done, it is equally as clear has been 
api What tad the bral ya cpa tae 
the Defendant injured property ? he 
_ it in any sears m2 yi 
consistent with the Plaintiff ? He ha a 
has merely threatened to sue fh en took hie 
lightwood away, poem wig for thai 
pergpen, and ite a ie orig. I 


a al a am a oe 
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himafter this menace, Joss 1813. 
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ae } 3 iy data gy } thik Awe J 
_, \QwButa case bas been from $ Mod. 170, wherein 


GY 
uN | y 
1s » 


oP 


- gefased to 
\ pequest. ‘These ‘trees were placed 


dant by his refusal withheld from the Plaintiff the enjoy- 
ment of his frait trees. But itis worthy of notice that 
the conversion was not madea point in the case. In 
the present case, the lightwood was as accessible to the 
Plaintiff as tothe Defendant, and has.not in any manner 


demand and refusal of a piece of timber r cum- 
thority, I am of opinion, from the, reason of the case, that 
this action caunat be supported.and that the rule for a 
‘now trial shouldybe,made absolute. joi he 
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pe an nee awcraree Jum 1813, 


a >a man purchases heavy articles at a Sheriff’s 
| gale; such as corn, fodder, hay-stacks, &c. which it is 
‘f _ © not presumable he is prepared immediately to take away, 
- hemay, if not prohibited by the debtor, ‘return in a peace- 
a able manner and lawfully enter upon the freehold, or into 
| theenclosures of such debtor, or other person on whose 
 Idind such articles» were sold for the purpose of taking them 
away. But in the present case, such presumption ceased 
-- tovexist the moment the Defendant expressly prohibited 
| the Plaintiff from entering upon his freehold and threat- 
» ened him with a suit, if he did enter. After such ex- 
press prohibition; the ontry of the Plaintiff could not be 
% a peaccable and lawful one. The law will not permit 
one man to enter upon the possession of another for the 
assertion ofa mere private right, which he may have to 
' an article of personal property, against the express pro- 
 hibitien of bim in possession ; such permission would be 
» attended with consequences very injurious to the peace 
of society. We théreford think, that the refusal of the 
~ Defendant, as stated in this case, was such evidence of 
aconversion as was proper to be left toa Jary. The 
conduct of the Defendant reduced the Plaintiff to the 
necessity of asserting bis right by an action at law, .* If 
@aian give leave to have trees put into his garden, and 
afterwards refuse to let the owner take them, it will be 
if aconversion.” Com. Dig. action on the case, Title. Tro- 
ver £. This case diffors from that to be found in Gil- 
her's Law of Evidence 262, and in 5th Bac. Abr. Trover 
By where there wasa refusal to deliver a beam of tim- 
berg for here was not only a refusal to deliver, but a 
refusal to suffer the Plaintiff to take the lightwood inte 
his possession and cart it away, coupled with a declara- 
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